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B U SIN E SS R E G IST R A T IO N  D IV ISIO N 


O FFIC E  O F A D M IN IST R A T IV E  H E A R IN G S


D E PA R T M E N T  O F C O M M E R C E  A N D  C O N SU M E R  A FFA IR S


ST A T E  O F H A W A II


In the M atter of the


) C N -2008-3


)


L im ited L iability C om pany N am e


) D IR E C T O R 'S  O R D E R 


) O F  A B A T E M E N T 


"K E E P IT  K A IL U A , L L C "
 )


)


D IR E C T O R 'S O R D E R  O F A B A T E M E N T 


O n January 29, 2009, the duly appointed H earings O fficer subm itted his


Findings of Fact, C onclusions of L aw  and R ecom m ended O rder in the above-captioned


m atter to the D irector of the D epartm ent of C om m erce and C onsum er A ffairs ("D irector").


C opies of the H earings O fficer's recom m ended decision w ere also transm itted to the parties.


N o exceptions w ere filed by either party.


U pon review  of the entire record of this proceeding, the D irector adopts the


H earings O fficer's recom m ended decision as the D irector's O rder of A batem ent. A ccordingly,


the D irector finds and concludes that Petitioner K eep It K ailua ("Petitioner") has proven by a


preponderance of the evidence that Petitioner has com m on law  rights of ow nership to the trade


nam e, "K eep It K ailua" and that R espondent K eep It K ailua, L L C 's ("R espondent") use of


"K eep It K ailua, L L C " is confusingly sim ilar to Petitioner's trade nam e and constitutes an


infringem ent of Petitioner's nam e.


A ccordingly, the D irector orders that w ithin 60 days of the issuance of this


O rder of A batem ent, R espondent shall (1) change its registered nam e; (2) register the new 


nam e w ith the D irector; and (3) transact business in this State under its new  nam e. If
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R espondent fails to com ply w ith this O rder w ithin the 60-day period, R espondent m ay be


involuntarily dissolved or term inated or canceled upon the filing of an affidavit from  Petitioner


attesting (1) to R espondent's noncom pliance w ith the D irector's O rder of A batem ent, (2) that


the tim e to appeal has lapsed; and (3) that no appeal has been tim ely filed by R espondent. In


that event, notice of the involuntary dissolution, term ination, or cancellation shall be m ailed to


R espondent at its last know n m ailing address and R espondent shall w ind up its affairs in


accordance w ith H R S C hapters 482 and 428, as applicable.


D A T E D : H onolulu, H aw aii: 
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LA W R EN C E M . R EIFU R TH , D irector


D epartm ent of C om m erce and


C onsum er A ffairs


D irector's O rder of-A batem ent; In R e ̀K eep It K a ua, LLC .T; C N -2trM -3
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O FFIC E O F A D M IN ISTR A TIV E H EA R IN G S


D EPA R TM EN T O F C O M M ER C E A N D  C O N SU M ER  A FFA IR S


STA TE O F H A W A II


In the M atter of the


) C N -2008-3


)


Lim ited Liability C om pany N am e


) H E A R IN G S O FFIC E R 'S


) FIN D IN G S O F FA C T ,


"K EEP IT K A ILU A , LLC "


) C O N C L U SIO N S O F L A W ,


) A N D  R E C O M M E N D E D 


) O R D E R 


)


H EA R IN G S O FFIC ER 'S FIN D IN G S O F FA C T,


C O N C LU SIO N S O F LA W , A N D  R EC O M M EN D ED  O R D ER 


I. 

IN TR O D U C TIO N 


O n M ay 30, 2008, K eep It K ailua, an unincorporated nonprofit association,


("Petitioner"), filed a petition requesting an order of abatem ent against the infringem ent of its


trade nam e by K eep It K ailua, LLC  ("R espondent"). The m atter w as scheduled for hearing


and a N otice of H earing and Pre-hearing C onference w as duly transm itted to the parties.


O n N ovem ber 13, 2008, the hearing in the above-captioned m atter w as


convened by the undersigned H earings O fficer. Petitioner w as represented by its authorized


representative, C harles A . Prentiss and R espondent w as represented by its authorized


representative, A rthur K am .


H aving review ed and considered the evidence and argum ents presented at the


hearing, together w ith the entire record of this proceeding, the H earings O fficer hereby


renders the follow ing findings of fact, conclusions of law  and recom m ended order.
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II.


FIN D IN G S O F FA C T


1. 

Petitioner is an unincorporated nonprofit association form ed in June 2004.


2. 

Petitioner's steering com m ittee included, am ong other individuals, C harles


A . Prentiss.


3. 

Petitioner's stated purpose is to m aintain the character and lifestyle of


K ailua tow n.


4. Since its form ation in 2004 to the present, Petitioner has continuously and


consistently identified itself and operated as "K eep It K ailua".


5. 

"K eep It K ailua" has becom e synonym ous w ith Petitioner.


6. Since its form ation in 2004, Petitioner has actively prom oted its stated


objectives by, am ong other things, holding m eetings on a regular basis, participating in


com m unity-related events, com m unicating w ith governm ental agencies and other third


parties, subm itting m edia releases, and endorsing political candidates. Petitioner has also


publicized itself by distributing over 2,400 "K eep It K ailua" bum per stickers and by creating


a logo.


7. R espondent filed its A rticles of O rganization for Lim ited Liability


C om pany on D ecem ber 12, 2007.


8. Since its form ation in 2007, R espondent has referred to itself on the


interne as "K eep It K ailua, LLC " and/or "K eep It K ailua".


III. C O N C L U S IO N S  O F  L A W 


Petitioner requests an order of abatem ent against the infringem ent of its nam e,


"K eep It K ailua" by R espondent based upon H aw aii R evised Statutes ("H R S") §482-8.5.


H R S §482-8.5(a) provides in relevant part:


§482-8.5 A dm inistrative order of abatem ent against a


registered or authorized entity. (a) A ny person claim ing


to be the ow ner of a trade nam e or m ark w ho believes that


the nam e of any entity registered or authorized to transact


business under the law s of this State is confusingly sim ilar


to its trade nam e or m ark m ay file a petition w ith the


director for an adm inistrative order of abatem ent to address
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the infringem ent of its trade nam e or m ark. T he petition


shall set forth the facts and authority supporting the claim 


that the petitioner has com m on law  rights of ow nership of


the trade nam e or m ark, that these rights are being infringed


upon by a registered or authorized entity w hose nam e is


confusingly sim ilar to the petitioner's trade nam e or m ark,


and that further use of the entity nam e should be abated.


*  *  *  * 


There is no dispute that beginning in 2004, m ore than three years prior to


R espondent's form ation and use of the identical nam e, through the present, Petitioner has


actively and continuously operated under the trade nam e, "K eep It K ailua". B ased on a


preponderance of the evidence, the H earings O fficer concludes that Petitioner has com m on


law  rights of ow nership to the trade nam e and that R espondent's use of "K eep It K ailua,


LLC " is confusingly sim ilar to Petitioner's trade nam e and, as such, constitutes an


infringem ent of Petitioner's nam e.


IV . 

R EC O M M EN D ED  O R D ER 


B ased on the foregoing findings and conclusions, the H earings O fficer


recom m ends that the D irector of the D epartm ent of C om m erce and C onsum er A ffairs


("D irector") find and conclude that Petitioner has proven by a preponderance of the evidence


that Petitioner has com m on law  rights of ow nership to the trade nam e, "K eep It K ailua" and


that R espondent's use of "K eep It K ailua, LLC " is confusingly sim ilar to Petitioner's trade


nam e and constitutes an infringem ent of Petitioner's nam e'.


A ccordingly, the H earings O fficer further recom m ends that the D irector issue


an O rder of A batem ent requiring that w ithin 60 days of its issuance, R espondent shall (1)


change its registered nam e; (2) register the new  nam e w ith the D irector; and (3) transact


business in this State under its new  nam e. The H earings O fficer also recom m ends that the


D irector's O rder of A batem ent provide that if R espondent fails to com ply w ith the order


w ithin the 60-day period, the D irector m ay involuntarily dissolve or term inate R espondent or


cancel or revoke R espondent's registration or certificate of authority upon the filing of an


I R espondent did not present any evidence at the hearing to contradict the e‘icience presented by Petitioner.


Instead, R espondent relied on the argum ent that M r. Prentiss w as not authorized to represent Petitioner.


A ccording to the record, how ever, the m em bers of Petitioner m et on O ctober 6, 2008 and voted to appoint M r.


Prentiss as its representative in this m atter in place of D onald B rem ner w ho had retired from  Petitioner.
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affidavit from  Petitioner attesting (I) to R espondent's noncom pliance w ith the D irector's


O rder of A batem ent, (2) that the tim e to appeal has lapsed; and (3) that no appeal has been


tim ely filed by R espondent. In that event, notice of the involuntary dissolution, term ination,


or cancellation shall be m ailed to R espondent at its last know n m ailing address and


R espondent shall w ind up its affairs in accordance w ith H R S C hapters 482 and 428, as


applicable.


D A T E D : H onolulu, H aw aii.


C R A IG  H . U Y EH A R A 


A dm inistrative H earings O fficer


D epartm ent of C om m erce


and C onsum er A ffairs
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